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IN THE UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 

 
 

VICTOR HONG, 
                         Petitioner, 
 
                     v. 
 
U.S. SECURITIES AND EXCHANGE 

COMMISSION, UNITED STATES OF 
AMERICA, U.S. DEPARTMENT OF 
JUSTICE,  

     Respondents. 
 

No. 19-3886 

 
MOTION TO DISMISS AS TO RESPONDENTS UNITED STATES OF 

AMERICA AND U.S. DEPARTMENT OF JUSTICE  

Pursuant to Federal Rule of Appellate Procedure 27, respondents 

United States of America and U.S. Department of Justice respectfully 

request that the Court dismiss the petition for review filed by Victor Hong 

insofar as it names the United States and the Department of Justice as 

respondents. The U.S. Securities and Exchange Commission (the 

Commission) is the only appropriate respondent in this petition for review of 

the Commission’s rejection of petitioner’s application for a whistleblower 

award. Federal Rule of Appellate Procedure 15(a)(2)(B); see also 15 U.S.C. 

§ 78u-6(f ).  
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1.  This petition arises from the Commission’s denial of petitioner’s 

claim for a whistleblower award under Section 21F of the Securities 

Exchange Act of 1934, 15 U.S.C. § 78u-6. That statute requires the 

Commission to pay certain awards to whistleblowers who voluntarily 

provided original information to the Commission, concerning a covered 

judicial or administrative action, which led to the successful enforcement of 

the covered judicial or administrative action.  

2.  On September 5, 2019, Petitioner submitted a whistleblower award 

application, Form WB-APP, to the Commission. Doc. 2 at 2 (Nov. 15, 2019). 

In that application—petitioner’s fourth similar such application to the 

Commission—petitioner cited the matter, “Royal Bank of Scotland/DoJ 

Settlement” as the basis for his award request. The Commission rejected 

petitioner’s application (as it had on three prior occasions), explaining that 

the “Royal Bank of Scotland/DoJ Settlement” was not a “Covered Action” 

under the Securities Exchange Act of 1934, 15 U.S.C. § 78u-6(a)(1). Doc. 2 

(Nov. 15, 2019). The Commission explained that a “Covered Action” eligible 

for an award is limited to “any judicial or administrative action brought by 

the Commission under the securities laws that results in monetary sanctions 

exceeding $1,000,000,” id. (emphasis omitted), and the “Royal Bank of 
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Scotland/DoJ Settlement” did not “appear to have been brought by the 

Securities and Exchange Commission, but instead by the U.S. Department of 

Justice.” Id. The Commission thus could not “consider [petitioner’s] claim for 

[a whistleblower] award.” Id.  

On October 18, 2019, the Commission reiterated that petitioner had 

“not submitted a properly filed whistleblower award application” and the 

Commission thus could not “consider [his] claim for an award.” Doc. 2 at 1.  

3.  Petitioner filed a petition for review in this Court on November 15, 

2019. The petition seeks review of the Commission’s denial of petitioner’s 

whistleblower award application under the applicable judicial review 

provision of the Securities Exchange Act of 1934, 15 U.S.C. § 78u-6(f ), and 

names as respondents the Commission, the United States of America, and 

the U.S. Department of Justice.  

4.  Because the petition for review before this Court seeks review of the 

Commission’s decision under the Section 21F of the Securities Exchange Act 

of 1934, the Commission is the only proper respondent in this case. See 15 

U.S.C. § 78u-6(f ) (“Any determination made under this section . . . shall be in 

the discretion of the Commission. . . . The court shall review the 

determination made by the Commission in accordance with section 706 of 
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Title 5. (emphasis added)); see also, e.g., Kilgour v. SEC, 942 F.3d 113, 120 

(2d Cir. 2019) (naming only the Commission as respondent in an action 

brought under 15 U.S.C. § 78u-6(f )); Stryker v. SEC, 780 F.3d 163, 165 (2d 

Cir. 2015) (same); Greenspan v. SEC, 727 F. App’x 381 (9th Cir. 2018) 

(unpublished) (same); Cerny v. SEC, 707 F. App’x 29 (2d Cir. 2017) 

(unpublished) (same).  

Accordingly, the United States and the Department of Justice 

respectfully request that they be dismissed as respondents in this case.  

CONCLUSION 

For the foregoing reasons, the Court should dismiss the United States 

and the U.S. Department of Justice as respondents in this case  

 

 
 

Respectfully submitted, 

Marleigh D. Dover 
 
/s/ Casen B. Ross  

CASEN B. ROSS 
Attorneys 
Civil Division, Appellate Staff 
U.S. Department of Justice 
950 Pennsylvania Ave., NW Rm. 7270 
Washington, DC  20530 
202.514.1923 

JANUARY 2020  
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